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reached the eight foot roof line and he felt the other
ladders would have required him to bend the tin they
were placing on the roof on the way up the ladder.
The insured felt his ladder choice was appropriate
for the job and his placement of the ladder was safe.
He set it up to intentionally avoid a “trench” that ran
along the ground in front of the residence. The feet
straddled the trench. He had no difficulty ascending
the ladder 30 minutes before plaintiff’s fall in the
same location. Neither of them had been down the
ladder in that location before the fall.

Plaintiff had ascended to the roof from a different
location that was nowhere near the trench. They
needed more materials, so plaintiff started his
descent on the ladder. Although he knew the trench
was located near the ladder placement, he did
nothing to check the ladder’s safety before starting
his descent. He never complained to his father
about the height of the ladder or the placement. As
he placed his second foot down on the first step, the
ladder tipped over to plaintiff’s right. He fell and
broke his right ankle. After the fall, they both noted
the right hinge holding the legs together on that side
was broken. Neither plaintiff nor insured ever saw
the feet of the ladder go into the trench; similarly,
they did not observe at what point in time the hinge
on the ladder broke.

There were some interesting evidentiary issues
presented at this trial. Plaintiff gave American
Family’s claims department a recorded statement
12 days after the fall and stated that he “knew” the
metal hinge broke when he stepped on it on his way
down. He changed his story at trial and told the jury
the hinge broke when it hit the ground. His theory
was two-fold. First, he alleged that the insured was
negligent for placing the ladder close to the trench,
which made the ladder unlevel and unsteady. He
also argued the ladder was too short for the project.
To support these contentions, Plaintiff used the
OSHA regulations that stated a ladder needs to be
placed on a stable and level surface and a ladder
needs to be three feet taller than the surface on
which the person is working. Despite objection that
these regulations do not apply to this situation, the
judge allowed them in.

Counsel for American Family impeached plaintiff
with his recorded statement and argued at trial that
the ladder broke when plaintiff stepped on it, as
he’d previously admitted. The theory of the case
was this was an unavoidable accident and no one
was negligent. Further, American Family argued
that the plaintiff had not met his burden of proof
because he couldn’t prove that the feet of the ladder
ever went in the trench; this was just an assumption
on plaintiff’s part.

Plaintiff’s counsel argued that this fall was 90% the
fault of our insured and 10% the fault of plaintiff. He
spent a lot of time in his closing hammering on the
“big bad insurance company” that was looking for
ways to deny the claim. I objected several times, but
Judge Rider allowed all of this. (After the trial was
over, she asked the attorneys how other judges have
handled the insurance issues in closing. I did not
hesitate to tell her that although it is discretionary
with the judge, based on my experience, I felt that
this exceeded the allowable boundaries. Of course
Plaintiff’s counsel did not tell Judge Rider she
had allowed too much, but he admitted he has had
judges cut him off before when he has attempted to
make similar arguments.)

This case was tried to a 12-person jury in Crawford
County. It was a one day liability trial. Before trial,
the parties agreed to bifurcate damages. Of note,
this was Judge Rider’s first civil jury trial. All of the
jurors knew at least one other person on the jury.
Many of them had significant ladder experience,
including OSHA safety training, at their jobs. A
handful of those with ladder experience admitted
that they have fallen off a ladder before and not
injured themselves and/or not sued anyone. The
jury ultimately apportioned liability 50/50 between
the insured and the plaintiff.

For more information, please contact Megan
McKenzie at mmckenzi@amfam.com




MNTEAEETETOR oo B

SPINDLETOP
IHUESIIEMIUHS \

WHEN YOUR CASE INVOLVES EVIDENCE ON COMPUTERS, CELL PHONES OR ANY OTHER DIGITAL
DEVICE, SPINDLETOP IS YOUR ADVOCATE IN DETERMINING AND INTERPRETING WHAT IS
PRESENTED. DIGITAL EVIDENCE SUPPLIED BY THIRD PARTIES OR AUTHORITIES CANNOT BE
RELIED ON AS FACTUAL WITHOUT YOUR OWN ANALYST VERIFIYING. SPINDLETOP HAS
CONSISTENTLY ASSISTED DEFENSE ATTORNEYS GET TO THE TRUTH AND LOCATE "MISSING"
ARTIFACTS FROM THE THIRD PARTY REPORTS.

=1
WAAWA_MILWENREMNEICS _COM

G LCTD ‘1 4‘3"":07

PosteriyWall.com




NOTES




Engineering Consulting
and Forensic Investigation

Over our 30-year history, ESI clients have turned
to us to help with many of their high stakes and
complex claims. These clients know they can rely
on us to provide clear answers to their most
challenging technical questions.

€ Multidisciplinary Approach

® Industry Expertise
€ Powerful Insights

WWW.engsys.com




Wisconsin
Defense Counsel

Defending Individuals And Businesses In Civil Litigation

6737 W. Washington Street
Suite 4210
Milwaukee, WI 53214

CIRCUIT COURT DECISIONS

Please submit important circuit court decisions impacting WDC members
to the WDC office (info@wdc-online.org), which now maintains a circuit court
decision repository for the benefit of the membership.

This repository is available at: wdc-online.org/resources/circuit-court-decisions

CALENDAR OF EVENTS

DECEMBER 8, 2017 APRIL 26-27, 2018

Winter Conference Spring Conference
Milwaukee Marriott West The American Club Resort





